IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO 009 OF 2015

iSTRICT : PUNE

Shri Rajend -a Mahadeo Tcdkar, }

Flat No.502, B-Wing, Panchavati Ar! )

Chavannagar, Dhankawadi, Pune. )...Applicant
Versus

1. The Stite of Maharashtra )

Through the Addl Chiei Secretury, )
Home Department, Mantralva, )
Mumb:i 400 G32. j

2.  The Commissioner of Police, }
Pune City. )

3.  Shrt St nil Dattraya Fatil, )
Sentor Pelics Inspector, )
Bibvewadi Police Station, )

)

Pune City. ...Respondents
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Smt Punam Mahajar. learned advocate for the Applicant.

Shri K.B. Bhise, learned Presenting Officer for the
Respondents no 1 & 2.

Shri A.V Bandiwadekar, learned advocate for Respondent
"10. 3.

CORAM : Shri Rajiv Agarwal (Vice-Chairmaun)

DATE :10.03.2016

ORDER

1. Heard Smit Punam Mahajan, learred advocate
tor the Applicant, Shri K.B. Bhise, learned Presenting
Officer for the Respondents no 1 & 2 and Shri AV

Bandiwadekar, learned advocate for Respondent no. 3.

2. This Origi.ial Application has beer. filed by the
Applicant challenging the transfer order by order dated
23.7.2015 to Traffic Branch, Pune from Bibvewadi Police
Station, Pune. The Applicant has also challenged the
transfer of the Respondent no. 3 to Bibvewadi Police
Station from Crime Branch, Pune by order dated

21.7.2015.

3. Learned Counsel for the Applicant argued that
the Applicant was posted to Bibvewadi Police Station by
order dated 24.2.2014. He has not completed his tenure
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of two years, when he was transferred by order dated
23.7.2015 to the Crime Branch. Learned Counsel for the
Applicant contended that a Police Officer of the rank of
Police Inspector (P.I) is entitled to a teaure of two years in
a Police Station as per Section 22N(1)} of the Maharashtrz
Police Act. However, he has been transferred before he
has completed his term. Learned Counsel for the
Applicant stated that the Applicant’s transfer is a ‘mid-
term’ transfer as defined in Section 2(6B) of the said Act.
A ‘mid term’ transfer can be orderce by the competent
authority on the ground mentioned :n section 22N(1) anc
in exceptional cases in public interest and on account oi
administrative exigencies under section 22N(2). The
Competent Authority for transfer up to Police Inspector
level in a Police Commissionerate is Police Establishmen*
Board at Commissionerate level. The powers of this
Board for ‘mid term’ transfer are 1mited and a Police
personnel of Police Inspector level can be transferred only
on the grounds mentioned in Section 22N(2). However,
in the minutes of the meeting of the Establishment Board
dated 21.7.2015, it was decided to post the Responden:i
no. 3 to Bibvewadi Police Station, cr. the ground to fill
the vacancies caused due to transfers and to transfer
those who have completed their tcnures. Decision to
transfer the Applicant was done for administrative
reasons by order dated 23.7.2015. This was decided in
the meeting of the Establishment Board on 23.7.2013.

Learned Counsel for the Applicant contended that his
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‘mid term’ transfer was simply on administrative ground,
which is in complete violation of Section 22N{(2) of the

Maharashtra Police Act.

3. Learned Presenting Officer (P.O) argued on
behalf of the Respondent nos 1 & 2 that the Respondent
no. 3 was posted to Bibvewadi by order dated 21.7.2015.
This was done with the approval of the Police
<stablishment Board. The Applicant was transferred as a
default report was sent to the Director General of Police,
Maharashtra State, by the Special Inspector General of
Police, State C.I.LD, Pune against him on 237 March,
2015. By order dated 11.8.2015, explanation of the
Applicant was called in this regard. Earlier also a show
cause notice was issued to the Applicant on 14.1.2014.
Learned Presenting Officer argued that the Applicant was
transferred on the basis of the default report. He further
argued that the transfer is within the sam»> city, it will
not be a transfer, as per the decision of Hon’ble Bombay
High Court in Writ Petition no 3301 of 2010 (Ramesh P.
shivdas Vs. State of Maharashtra & others).

S. Learned Advocate Shri A.V Bandiwadekar on
behalf of Respondent no. 3 argued that the Anplicant was
transferred as there were strong circumstances for his
transfer. This Tribunal in O.A no 455/2015 has held
transfer of the Applicant therein to be valid. Learned
Counsel for the Fo2spondent no. 3 stated that the
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o

Applicant was transferred by order dated 4.8.2014 from
Bibvewadi Police Station to Traffic Branch during th~
General Elections. It was done to circumvent the order of
Election Commission of India. This Tribunal has held so
in O.A no 739 of 2014 by order dated 14.8.2014. The
Applicant was, therefore, not entitlea to be posted back to
Bibvewadi Police Station. Learne:i Counsel for the
Applicant stated that Bibvewadi was earlier part of the
Sahakar Nagar Police Station. The Applicant was posted
earlier at Sahakar Nagar Police Station, which was
bifurcated into Sahakar Nagar aud Bibvewadi Police
Stations. If the Applicant’s tenure at Sahakar Nagar
Police Station is counted, he had completed his tenure.
Learned Counsel for the Respondent no. 3 stated that the
Director General of Police had directed all
Commissioners/Superintendents in the State by letter
dated 13.7.2015 to fill all vacant posts of Traffic Branch.
The Applicant was accordingly tiansferred to Traffic
Branch. By letter dated 10.7.2015, ©.G.P had informed
the Respondent no. 2 to take disciplinary action agains:
the Applicant in view of the default report received fromi
the Special 1.G.P, C.I.D, Pune dated 23.3.2015. Learned
Counsel for the Respondent no. 3 argued that a
preliminary enquiry was ordered agsinst the Applicant by
order dated 11.8.2015 and a D.E is coatemplated against
him. Service record of the Applicant is not good. He has
completed more than 4 years in Police Commissionerate.

Learned Counsel for the Respondent no. 3 argued that
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the facts in the present case are similar to the facts in
O.A no 455/2015 and therefore, the Applicant’s transfer
may be held to be valid. Learned Counsel for the
Respondent no. 3 argued that the judgraent of this
Tribunal in O.A no 455/2015 1s in conflict with the

‘udgment in O.A nos 694 of 2014 and 700 of 2014. The

matter may therefor: be referred to a Larger Bench.

. Section 22N(2) of the Maharashtra Police Act

reads as below:

“(2) In addition to the grounds mentioned in sub-
section (1) in .xceptional cases in public interest
and on account of administrative exigencies, the
Competent Authority shall make mid term transfer

of any Police Personnel of the Police For.:e.”

A ‘mid-term’ transfer is a transfer which is not a
zeneral transfer as yer section 2 (6B) of the Maharashtra
Police Act. A general transfer means posting of a Police
2ersonnel from one post, office or Department to another
post, office or Deparument in the month of A-ril and May
of every year after completion of normal tenure as
mentioned in sub section (1) of Section 22N. Normal
cenure of a Police Officer of the rank of Polize Station is
two years at a Pclice Station or Branch. However, in
Special or Crime Branch in a Commissionerate, tenure

shall be of three years. 1L is not deried by the
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Respondents no 1 & 2 that the Applicant was posted a.
Bibvewadi Police Station on 24.2.2314. The Applicant
has been transferred from Bibvewedi Police Station by
order dated 23.7.2015. This order is not passed in the
month of April or May. On this ground only, it is a mid
term transfer. The Applicant had not completed his
tenure of two years at Bibvewadi Police Station. The
Respondent nos 1 & 2 have not talien the plea that the
Applicant’s earlier tenure at Sahakar Nagar Police Station
should be countedﬁls Bibvewadi Police Station was
created after bifurcation of Sahakar Nagar Police Station.
The Respondent no. 3 has raised this issue in para 5A of
his affidavit in reply dated 8.9.2015. However, in absence
of this plea being taken by the Competent Authority, i
has to be ignored. Moreover, even if, the Applicant had
completed lis tenure, still his transfer order was ‘mid-
term’ as defined in section 2(6B)} of the Maharashtra
Police Act and he could not have been transferred
without follcwing the provisions of Section 22N(2) of the
Maharashtra Police Act. The Respcnident no. 3 has alsc
raised another issue that during Geeral Elections, the
Applicant was transferred by orde: dated 4.8.2014 tc
Traffic Branch and after the State Assembly Elections
were over he was posted back to Bibvewadi Police Station
on 20.10.2C14. This is mentioned in para 6.3 of the
Original Application. The Respondent no. 2 has admittec
the same in his affidavit in reply i=2ted 4.9.2015. The
Respondent no. 3 has stated that :n O.A nos 739, 740
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and 741 of 2014, by order dated 14.8.2014, this Tribunal
has held that the directions of Election Commission of
India should not bz circumvented by such temporary

ed

‘ransfers to exempt,posts in the same location or Head

Quarter. The Claim&of the Respondent no. 3 is that the
Applicant should have been transferred out of Pune at
that time only and nis subseguent posting <0 Pune was
illegal. It is seen that Original Application nos 739, 740
and 741/2014 were filed by pPolice Inspectors working in
Navi Mumbai Police Commissionerate. The transfer in
Pune Police Commis:sionerate were not considered by this
Tribunal. Neither tnc Applicant nor the Respondent no. 2
or the Respondent no. 3 were parties to these Petitions.
The Competent Authority has not raised that plea.
Considering all these facts, cuservations of this Tribunal
n order dated 14.8.2014 in aforesaid O.As cannot have
any bearing in the piesent Original Applicaticn.

7. The Respondent nos 1 & 2 have stated that the
Applicant was transferred due to default reported dated
23.3.2015 submitted by the Special 1.G.P, C.I.D, Pune to
‘he D.G.P regarding death of one Inayat Sharit Shaikh in
Police custody. It s:ems that such a report against the
Applicant was sub.1..ited to the Director General of Police
am 23.3.2015. It was based on ecarlier report dated
16.3.2015, of Superintendent of Police, C.I.D), Pune and
another report dated 22.3.2015 from one Shri M.D
Kalekar, Assistant Police Inspector, C.I.D, Pune. All
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these reports are appended to the aftidavit in reply of the
Respondent no. 2 dated 4.9.2015 as Annexure 7(a). The
D.G.P by leiter dated 10.7.2015 had transferred these
reports to the Respondent no. 2 fcr disciplinary action
against the Applicant. I have very carefully gone through
the affidavit in reply filed by the Respondent no. 2 or
4.9.2015. Nowhere, it is mentioned that the Applicant
was transferred as disciplinary proceedings are instituted
or contemriated against him. Various grounds for

transferring the Applicant are given helow:

In para 9, it is mentioned that Commissioner ¢,
Police has been delegated powers to transfer Police
Personnel up to the rank of Police Inspectors under
proviso (2) of Section 22N(2). However, this proviso was
deleted by ordinance of 16.2.2015 and no delegation o-
powers to transfer is permissible urder the law. Only
Competent Authority to order mid term transfer is the

Police Establishment Board at Commi:ssionerate level.

8. The other ground taken is that the decision of
the Hon’ble Bombay High Court in Writ Petition no
3301/2010 (Shivdas’s case) a pusting at the same
headquarters does not amount to = transfer. This issue
has been examined at great length by this Tribunal ir
O.A nos 562, 677, 744 and 869/2015 and by order dated
20.11.2015. it was held that after amendment to the
Maharashtra Police Act bv Ordinance of 16.2.2015,
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sudgments of Hon’ble Bombay High Curt in Shivadas’s

and other cases will not be applicable to transfers under
the Maharashtra FSolice Act. This contention of the

Respondent nos 1 & 2 has to be rejected.

9. In para 11 of the affidavit in reply the
Respondent no. 2 has stated that as per Section 22N(2},
-he Competent Authority is empowered to orcier mid-term
transfers on account of administrative exigencies and the
srder transferring tiie Applicant dated 23.7.2015 was

made on the following grounds:

“Further the order dated 23.7.2015 shows two
grounds on which all internal transfers have been
made:

(1} The first g-ound is to “fill up the vacant posts”
& (2) second grund is tiie completion of 2 years/ 3

years of tenure.

The Applicant is alleging that he has been
transferred evein though his tenure of 2 years is not
complete. On this point the Respondent submits
that the Applicant is not (internally; transferred
when his tenure of 2 years was not completed but
because it was necessaty tc fill up the vacant posts
in the Traffic Branch, Pune, as per the letter dated
13.7.2015 sen! by the Director General of Police,

Maharashtra &+ate, Mumbai, as per the discussion
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in the “Legislative Assembly. Kindly see the letter
dated 13.7.2015 which has been produced or
record at Exhibit R-7.”

10. Tius is a clear admission on the part of the
Respondent no. 2 that the Applicart was transferred to
fill up vacant post due to admir.istrative exigencies.
However, section 22N(2) does not envisages transfers
only on administrative exigency. If that contention is
accepted, Competent Authority will be empowered to
transfer any Police personuel any tiine and whole edifice
of chapter II-A of the Maharasktra Police Act wili
collapse. In fact, all the contingencis are required to be
fulfilled viz inid-term transfer can be done in exceptiona’
circumstances and in public inteiest on account of
administrative exigencies. Filling vacant post can be a
good grourd for transfer during general transfers.
However, in the present case, the pressing need to fill up
vacant posts in Traffic Branch was nut discussed by the
Police Establishment Board. In fact. it was decided to fil.
all vacant posts, presumably in all Police Stations and
Branches. The order does not comply with the
requirement of Section 22N(2). This section allows mid-

term transfers for the following reasons:-

(a) disciplinary proceedings are instituted or

contemplated against the Police personnel; or
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(b) the Police Personnel is convicted by a Court of
law; or

(c) there are allegations of corruption against the
Police personnel; or

(d) the Police Personnel is otherwise incapacitated
from discharging his responsibility; or

()  the Police Personnel is guilty of dereliction of
duty.

In the present case, it is mentioned in Para 13 of
the affidavit in reply of the Respondent no. 2 that the
Applicant’s  repeat'd indisciplined belavior and
considering the present D.E proceedings against the
Applicant it was necessary to transfer him. The case is
examined to see whether it is covered by (a) »bove. None
of the other contingencies are attracted. It is seen that
the order of transfer was issued on 23.7.2015, while the
ywrder of Preliminary Enquiry is dated 11.8.2015 [Exhibit
R-7(b)]. It is quitr: clear that even preliminary Enquiry
against the Applicant was started after the transfer
orders were passed. It is, therefore an aftcrthought on
the part of the Respondent no. 2 to state that the
Applicant was transferred due to pending D.E. A mere
~omplaint, unless inquired into, is not sufficiznt to hold a
person guilty of derzliction of duty. It has to be held that
the Applicant’s transfer is in violation of the provisions of
Section 22N(2) of the Maharachtra Police Ac: and cannot

be sustained.
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11. Learned Counsel for the Respondent no. 3 has
made a strong plea that this Original Application may be
referred to a Larger Bench. In the additional affidavit in
reply of the Respondent no. 3 dated 19.1.2016, copies of
minutes of the meeting of the Police Establishmen:
Board, Thane dated 9.6.2015 and the Police
Establishment Board, Pune dated 23.7.2015 are placed
on record. it is claimed tnat the iransfer orders were
issued in almost identical circumstances. Learned
Counsel for the Applicant has challenged this averment
and stated that there are material difference. Policc
Establishment Board, Pune has decided to order
transfers only to fill vacancies and to shift those who had
completed their tenures. This is adraitted in the affidavit
in reply by the Respondent no. 2. In Police Establishmen:
Board, Thane, it was stated that corsidering law & order
situation ar-d administrative convenience, the transfers
of Police Inspectors were discussed at great length. This
Tribunal by order dated 26.11.2015 in O.A no 455/2015
has held in para 8 that:

“It appears that there were serious complaints
against the Applicant which were inquired into anc

substance was found in them.”

The case was held to be covered by clause (e) in the
proviso to Section 22N(1}. Learred Counsel for the
Applicant argued that in the present case, the case of the
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Applicant is not covered by any of the suo-clauses in
proviso to section 22N(1). This is correct position as
=munciated by learned Counsel for the Applicant. Here,
the report against th 2 Applicant was not inquired into by
the Re;spondent ac. 2, who is his superior officer.
Qéw Enquiry was started after the transfer
orders were issued. The two cases are clearly not

comparable.

12. Learned i'ounsel for the Respondent no. 3
relied on the follow’ g judgments seeking reference to a

argei Bench, viz:

(i) This Tribunal by order dated 21.8.2015 in O.A nos
694/2014 anc 700/2014 has held that even for
transfer unde- the Maharashtra Police Act,
judgments ¢! Hon’ble Bombay High Court in
Shivdas’s case and other cases) will apply and the
postings at the same headquarters will not amount
to transfer. In O.A no 455/2015 by order dated
26.11.2015, th:s Tribunal has held that judgment of
Hon’ble Bombav High Court in Shivdas’s and other
cases do not apply to transfers under the

Maharashtra Pciice Act.

It is seen that the order dated 21.8.2015 in O.A nos
694 of 2014 .nd 700 of 2014 was given in the
context of Ordinance dated 5.4.2014. The Tribunal
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has clearly noted this fact in para 33 and 34 of the
aforesaid order. It was clearly mentioned that
transfer orders of the Applicants therein were not
after the Ordinance of 16.2.2015 was promulgated.
In order dated 26.11.2015 in O.A no 455/2015, it
has been held that after the Ordinance of
16.2.2015, situation has clearly changed. Even at
the same headquarters, tenure at a Police Station or
Branch is clearly provided. It has been held that
judgments of Hon’ble Bombay High Court in
Shivdac’s and other cases are no longer applicable
to transfer under Maharashtra Police Act. There is
absolutely no conflict in these two judgments of this
Tribunal. There 1s no need to refer the matter to ¢

Larger Bench.

(iif T.P Thakkar Vs. R.M Patel & others : AIR 1968 SC
372. 1t is held that a Single Judge of High Court i«
ordinarily bound to accept as correct judgments of
coordirnate jurisdiction and of Division Benches and

of the Full Benches and the Supreme Court.

There ‘s no question that this is the correct legal
position. However, in the present case, this question
does not arise as the judgment in O.A no 455/2015 is
not in any way in conflict with judgmnent in O.A nos 694

of 2014 and 700 of 2014.
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(1ifj The other judgmrenis cited by the Respondent
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no. 3 are o1 iy Sama

out te refer the matter n 2 Larger BDeach

13. The trarnsfer of the Applicant by order dated
23.7.2015 from RBlovewad: Pelice Station tc Traffic
Branch cannoct be vpheild =2: it iz 1ssued in violatien of
provisions of Sect'ny 2ZN{2} of the Mszhareshira Police
Act. This order 1s, accordingly, guashed and set asice.
Consequently, fransfer order dated 21.7..015 of the
Respondent no. 3 also cannot survive and ths same is
<Iso quashed and =ef aswde. The Respondent ne. 2 will
unplement this ordec within a period of 10 days from
today. This Origir+' Application is allowed accordingly

with rio erder as ¢ ~usts.

Sd/-
(Rajiv sggrwal)
Vice-Chairman
Clace ;. Mumbai
Date : 10.03.20i°
Dictation taken by 4.0, Nair,

H:ivanit Nainvdudgmentst 20161 March 2070 QA 200000 Transe r arder enalienged
SB.G316.doc
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